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DECLARATION Of COVENANTS, CONDITIONS /\ND 
RESTRICTIONS FOR HEATHERWOOD TOWNHOMES 
RECORDED IN BCOK OF MAPS 1987, PAGE 1037, 
WAKE COUNTY REGISTRY 

THIS DECLARATION, made on the date hereinafter set forth by Nicholson Homes, 

Inc., a North Carolina corporation, the "Declarant"; 

WI'INESSE'IH: 

WHEREAS, the Declarant is the owner of certain properby i8 the 'Ibwn of Apex, Wak~ 

rounty, North Carolina, which is more particularly described as: 

SEE EXHIBIT A ATTACHED HERETO AND INCORPORATED HEREIN BY REFERENCE. 

WHEREAS, the Declarant desir~s that the said property become a part of 

Shepherd's Vineyard Sulxlivision and Heathen.ood 'Ibwnhomes; and 

WHEREAS, Declarant will convey the said property, subject to certain protective 

covenants, conditions, res trictions, liens and charges as hereinafter set forth; 

NOW, THEREFORE, the Declarant hereby declares that all of the property descriced 

above shall be held,. sold, .ind conveyed subject J:.Q.._llie, I:lee-1-a r:ation of Cov enants of 

Shepherd's Vineyard Su~ivision recorded in ~k \ 3821, Page 256, / f the Wake County 

Registry, as the same now is or hereafter amended, and to the following easements, 

restrictions, covenants, and conditions, all of which are for the purpose of enhanc­

ing and protecting the value, desirability and attractiveness of the real property. 

These easements, restrictions, covenants, and conditions shall run with the real 

property and shall be binding on all parties having or acquiring any right, title or 

interest in the described property or any part thereof, and shall inure to tb~ 

benefit of each owner ther1;0f. 

ARJ.'ICLE I 

DEFINITIONS 

Section 1. "Association shall mean and refer to Heatherwood 'lbwnhome /\,,,,ocia-

tion, a North Carolina non-profit 9D_rporation, . its successors and assigns. 

Section 2. "Board of Direc~ors" or "Board" means those persons el,Jct, -.,d or 

appointed and acting collectively as the Directors of the Association. 
f: 
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Section 3. "Building" shall mean and refer to a multi-unit structu.::e contc1inin,J 

townhomes constructed or erected on the Property; 

Section 4. "Bylaws" means the bylaws of the Associat.ion as they now or hereafter 

exist. 

Section 5. "Common area" shall mean and refer to all real property within the 

Heatherwood Subdivision owned by the Association, along with facilities and improve­

ments erected thereon, for the common use and enjoyment of all members of the 

Association. 

Section 6. "Common expenses" shall mean and include:. 

(a) All sums lawfully assessed by the Association against its members; 

(bl Expenses for maintenance of the townhomes a_s provided in this Cecl.:ira­

tion; 
(c) Expenses oE administration, maintenance, repair or replacement of the 

limited common areas; 

(d) Expenses declared to be common expenses by the provisions of this 

Declaration or the Bylaws; 

(e) Hazard, liability or such other insurance premiums as the Declaration or 
' . 

Bylaws may require the Association to purchase; 

(f) Expenses agreed by the members to be common expenses of the Association. 

Section 7. "Declarant" shall mean and refer to Nicho l son Homes, Inc., and its 

successors and assigns to whom the rights of Declarant are expressly transferred, or 

if such successors or assigns should acquire more than one undeveloped lot or 

undeveloped acreage for the purpose of development, or acquire title to the property 

under a deed in lieu of foreclosure, judicial foreclosure, or foreclosure under power • 

of sale contained in any deed of trust or one otherwise denominated a "Declarant" 

hereby. 

Property owned 

" 'm,:i:-te'd co m:5area" shall mean and refer to all land within the 

by the Association, ong with facilities and improvements erected or 

ereon fort - ~ elusive use and enjoyment of the members of the 

Association as shown on the aforementioned recorded map and the maps of ad.-Jition.:tl 

properties hereafter annexed as hereinafter provided. Said limited common are.:i sh;ill 

be maintained by the Association. 

Section 9. "Lot" shall mean and refer to any plot of land, other thc1n the o.Jmmon 

area, shown on a recorded subdivision map of the Property and upon which a townhouse 
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has been or may be constructed. 

Section 10. "Member" sl.3ll mean and refer to every person .who is a member of the 

Association. 

Section 11. "Owner" shall mean and refer to th'e record owner, whether one or 

more persons or entities, of a fee simple title to any lot which is a part of the 

Property, including contract sellers, but ex~luding those who have such interests 

merely as security for the perform~nce of an obligation. 

Section 12. "Person" shall mean and refer to any individual, corpor~tion, 

partnership, association, trustee or other legal entity. 

Section 13. "Property" shall mean and refer to that certain real property here­

inbefore described and such additions thereto as may hereafter be brought within the 

jurisdiction of the Association by annexation. 

Section 14. "Townhome" shall mean and refer to a dwelling or place of residence 

constructed upon a lot within the property and constituting part of a building. 

ARTICLE II 

ANNEXATION~ ADDITIONAL PROPERTIES 

Section 1. Additional properties and improvements, including limited common 

area, may be annexed in the manner provided in this Article to the Property herein 

described. Additional properties so annexed shall be merged with the Property herein 

described and any other previously annexed property, and shall be subject to the 

provisions of the Declaration of Covenants, Conditions and Restrictions for 

Shepherd's Vineyard Subdivision recorded in Book 3821, Page 256, of the Wake County 

Registry, and to the provisions of this Declaration and to the Articles of Incorpora­

tion and Bylaws of the Association. 

Section 2. At any time prior to January 1, 1992, the Declarant, without the 

consent of Class A members, may annex additional townhome property to the Property 

herein described, if such additional townhome property is within the boundaries shown 

on the general plan of Heatherwood Townhomes and/or Shepherd's Vineyard Subdivision 

as submitted to the Town of Apex, the Veterans Administration, the Federal Housing 

Administration and other government agencies, providing that the total number of 

townhomes shall not exceed two hundred (200) lots. All properties annexed sh,lll b1 
• l 

within reasonable proximity of the Property herein described or to property 

previously annexed or shall be ,within the properties as shown on t::he pl..Jn for. 

Heatherwood Townhome and/or Sheph~rd's Vineyard development. 
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In addition to annexations as provided in Section 2 of this l\rti•.::k, 

other contiguous townhome property may be annexed at any time with the express 

consent of two-thirds (2/3) of each class of members.' 

ARTICLE III 

PROPERTY RIGHTS 

Section 1. Owners' Easements of Enjoyment. Eve ry owner shall have a right ann 

easement of enjoyment in and to the limited· common area whi_ch shall be appurtenant t o 

and shall pass with the title to every assessed lot, subject to each of the following 

provisions: 

(a) The right of the Association to limit the number of guests of members. 

(b) The right of the Association, in accordance with its Articles and Byla\~s, to 

borrow money for the purpose of improving the limited c:ommon area and facilities, 

upon consent of at least two-thirds of the lot owners excluding Declarant. 

(c) The right of the Association to suspend the voting rights (and right to use 

of any recreational facilities located upon the limited common area) by a member, or 

any person to whom he has delegated his voting right, for any period during which any 

assessment against his lot remains unpaid; and for a period not to exceed sixty (60) 

days for any infraction of its published rules and regulations. 

(d) The right of owners to the exclusive use of parking spaces as provided in 

this Article. 

(e) The right of·the Association to formulate, publish, and enforce rules and 

regulations as provided in Article X. 

Section 2. Delegation of Use. Any owner may delegate, in accordance with the 

Bylaws, his right of enjoyment to the common area and facilities to the members of 

his family, his tenants, or contract purchasers, provided, every such delegee shall 

reside on the Property. 

Section 3. Title to Common Area. The Declarant hereby covenants for itself, its 
.. 

successors and assigns, that it will convey fee simple title to the common areas 

located in Phase I as shown upon the recorded map referred to in the premises of this 

Declaration, to the Association, free and clear of all liens and encumbrances, at the 

time or prior to the conveyance of the first lot in each respective Parcel, except 

utility and drainage easements and easements to governmental author ities, upon condi­

tion that such area as shall be designated "limited common area" shall be for the 

sole and exclusive use and benefit of members, so long as such area is maintain(!(] in 
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conformity with the requirements of this Declaration, the Bylaws, and /\rticles of 

Incorporation of the Association, at the sole expense of the owners. Similarly, the 

Declarant will c:onvey to the Association, upon the .same conditions and for the same 

uses.and purposes, common and/or limited common a~eas which are parts of: any 

additional properties that are annexed by it in the future. 

0ection i:_ Parking Rights. The owner or owners of each lot shall be entitled to 

the use of not more than two (2) 'automobile parking spaces (the Association, in its 

discretion, may designate one (1) space for the use of each member), and the parking 

space shall be as near and convenient to said lot as reasonably possible, together 

with the right of ingress and egress in and upon said parking spaces. No boats, 

trailers, campers or recreational vehicles shall be parked within the limited common 

area, greenways, lots, oi;- fights of way of any public or private street in or adja­

cent to the Property. Declarant or its agents shall have access to parking spaces 

for purposes of sale or display of any townhome, including the sales model. 

Section 5. Antennas and Cablevision. The Association may provide cablevision 

or central television antennas and.the cost of these may be included in annual or 

special assessments. The Association may regulate or prohibit the erection of anten­

nas on individual lots. No satellite disks shall be erected without prior approval 

of and installation by the Association. 

ARTICLE N 

MEMBERSHIP 

Every person who is record owner of a fee or undivided fee interest in any lot 

which is subject by c:ovenants of record to assessment by the Association, including 

contract sellers, but excluding persons who hold an interest merely as security for 

the performance of any obligations, shall be a member of the Heatherwcxxl 'l'ownhome 

Association. Ownership of such interest shall be the sole qualification for such 

membership; no owner shall have more than one membership in each Association and 

there shall be only one vote per lot in each Association. Membership shall be 

appurtenant to and may not be separated from ownership of any lot which is subject to 

assessment. The Board of Directors may make reasonable rules regarding pro°of of 

ownership. 
ARTICLE V 

VOTING RIGHTS 

Section 1. Classes. The Association shall have the following two clas!3cs of 

voting membership: 
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(a) Class A. Class A memb~rs shall be all owners, other than Declarant; 

however, Declarant shall be a Class A member to the extent provided in (b) 

hereinafter. Class A members shall be entitled to one vote for each lot owned. When 

more than one person holds an interest in any lot the vote for such lot shall be 

exercised as the owners thereof determine, but in no event shall more th.:m one vote 

be cast with respect to any lot, and no fractional vote may be cast with respect to 

any lot. 

(b) · Class B. The Class B member shall be the Declarant, and it shall be 

entitled to three (3) votes for each lot in which it holds a fee or undivided fie 

interest, provided that the Class B membership shall cease and be converted to Class 

A membership on_ the happening .of either of the following events, whichever occurs 

earlier: 
(1) When the total votes qutstanding in Class A membership equal the totrtl 

votes outstanding in Class B membership; provided, however, that the Class B member­

ship shall be reinstated with all rights, privileges, and responsibilities if, after 

conversion of the Class B membership to Class A membership as herein provided, 

additional lands are annexed to the Property by the Declarant in the manner provided 

in Article III of this Declaration, or 

(2) On January 1, 1992. 

ARTICLE VI 

COVENANT FOR ASSESSMENTS 

Section L Creation of the Lien and Personal Obligation of Assessments. The 

Declarant, for each lot owned within the Property hereby covenants, and every other 

owner of any lot by acceptance of a deed therefor, whether or not it shall be so 

expressed in any such deed or other conveyance, is deemed to covenant and agree to 

pay to the Association: 

(a) Annual assessments or charges; 

(b) Special assessments for capital improvements. 

Such assessments shall be fixed, established, and collected from time to time as 

hereinafter provided. 

The annual and special assessments, together with such interest thereon and costs 

of collection thereof, as hereinafter provided, shall be a charge on the land and 

shall be a continuing lien upon the lot and improvements against which each such . 

assessment is made. Each such assessment, together with such interest and co5 ts . 
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shall also be the personal obligation of the person who was the owner of the lot at 

-the time the assessment fell due. The personal obligation of an owner for deli11quent 

assessments shall not pass to his successors in ti t_le unless expressly assumed by 

them. All assessments shall be shared equally by the owners of each lot. 

Section 2. Purpose of Assessments. The assessments levied by the l\ssociation 

shall be used exclusively foe pr-omoting the r-ecr-eation, health, safety, c:ind welfar-e 

of the residents and the Property; enforcing these covenants and the r-ules of the 

Association; impr-oving and maintaining the Property and the townhomes situated 

thereon; and providing the ser-vices and facilities foe pur-poses of and related to the 

use and enjoyment of the limited common area and facilities, including but not 

limited to the waste water- collection, tr-eatment and disposal facilities as requir-ed 

by the Nor-th Carolina D'2par-tment of Environmental Management. 

Section 3. Amount of Assessment. 

(a) Maximum Annual Assessment. To and including December 31, 1987, the 

maximum annual assessment shall not be in excess of Five Hundr-ed Fifty Two and No/100 

D:>llars ($552.00) pee lot, the exact amount of which shall be determined fr-om time to 

time as provided in Subsection (d) of this Section 3. 

(b) Increase by Association. From and after December- 31, 1987, the ma:<imum 

annual assessment effective foe any year may be increased from and after- January 1 of 

the succeeding year by the Board of Directors, without a vote of the member-ship,· by a 

per-centage which may 9ot exceed the percentage incr-ease reflected in the U.S. City 

Aver-age, Consumer Price Index:. United States and Selected Areas for Ur-ban Wage 

Earners and Clerical Workeq,, All ~ ~ Recent Index and Percentage Changes from 

Selected ~ (published by the U.S. Bureau of Labor Statistics, Washington, D.C.), 

or such other Index as may succeed the Consumer Price Index, for •~he twelve-monti1 

period ending the immediately preceding July 1. However, in no event sha 11 such 

increase be greater than twelve percent (12%) in any one year. 

(c) Increase by Members. From and after December 31, 1987, the maximum 

annual assessment may be increased by a percentage greater than that established by 

the Consumer Price Index formula by an affirmative vote of two-thirds (2/3) of each 

class of members who are voting in person or by proxy, at a meeting duly c.:ilkd foe 

such purpose, written notice of which, setting for-th the pur-pose of the mectin•~, 

shall be sent to all members not less than thirty (30) days nor moce than sixty (60) 

days in advance of the meeting. The limitations herein set forth shall not arply to 
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any increase in assessments undertaken as an incident to a merger or consoli,btion in 

which the Association is authorized .to participate under its Articles of Incoq:ora­

tion. 
(d) Criteria for Establishing Annual Assessment. In establishing the annual 

assessment for any assessment year, the Board of Directors shall consider all current 

costs and expenses of the Association, any accrued debts, and reser•1cs for fu::ure 

needs, but it may not fix the annual assessment in an amount in excess of the sums 

derived by application of the Consumer Price Index formula provided in Subsection (b) 

without the consent of members required by Subsection (c) of this Section 3. 

i( (e) Lots Owned by Declarant. Notwithstanding anything in this Article VI to 

o.,'!-½ the contrary, all lots owned by Declarant and held for sale shall be assessed at an 

amount equal to 25% of the ·actual monthly assessments paid by owners. 

Sect ion 4. Special /\ssessmen ts for Capital Improvements. In addition to the 

annual assessments authorized above, the Association may levy, in any assessment 

year, a special assessment applicable to that yeai only for the purpose of defrqying, 

in.whole or in part, the costs of construction or reconstruction, unexpected repair, 

or replacement of a described capital improvement upon the common area, including the 

necessary fixtures and personal property related thereto, provided that any such 

assessment shall have the assent of two-thirds (2/3) of the votes of each class of 

members who are voting. \11 person or by proxy at a meeting duly called for this 

purpose, written notice of which, setting forth the purpose of the meeting, shall be 

selt to all members not less than thirty (30) days nor more than sixty ( 60) d.:iys in 

advance of the meeting. 

Section 5. Uniform Rateof Assessment. Both annual and special assessments must 

be fixed at a uniform rate for all lots, on a per lot basis, and may be collected on 

a monthly basis. 

Section 6. Quorum for any Action Authorized Under Sections~ an'!~- At the 

first meeting called, as provided in Sections 3 and 4 hereof, the presence at the 

meeting of members or of proxies entitled to cast sixty percent ( 60%) of all the 

votes of each class of membership shall constitute a quorum. If the required quorum 

is not forthcoming at any meeting, another meeting may be c!lled subject to th ,~ 

notice requirement set _ forth in Sections 3 and 4, and the required qLDrum at .:iny such 

subsequent meeting shall be one-half (1/2) of the requit-ed quor:um at thi; pceccd i:10 

meeting. No such subsequent meeting shall be held moce than sixty (60) d,Jys followin<J 

the preceding meeting. 
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Section 7/~ate of Commencement of Annual Assessments: Due Dates. 'J.he annu,,l 

assessments provided for herein shall be paid in equal monthly installments and the 

payment of such shall commence as to each lot oh· the fi,:s'.. day of the second month 

follo•tJing the issuance of a building permit on said lo0 'lhe first annual assessment 

shall be adjusted ac=rding to the number of months remaining in the calendar year. 

The Board of Directors shall fix the amount of the annual assessment against each lot 

at least thirty (30) days in advance of each annual assessment period. Written 

notice of the annual assessment shall be sent to every owner subject thereto. The 

due dates shall be established by the Board of Directors. The Associati~n, upon 

demand at any time, shall furnish a certificate in writing signed by an officer of 

the Association setting forth whether the assessments on a specified lot have been 

paid. A properly executed certificate of the Association as to the status of assess­

ments on a lot is bindiDg upon the Association as of the date of its issuance. 

Section 8. Effect of Nonpayment o{ Assessments: Remedies of the Association. 

Any assessments or portion thereof which are not paid when due shall be delinquent. 

If the assessment or portion thereof is not paid within thirty (30) days after the 

due date, the same shall bear interest from the date of delinquency at the rate of 

eight (8%) percent per annum or the maximum lawful rate, whichever is less. The 

Association may bring an action against the owner personally obligated to pay the 

same, or foreclose the lien against the prope~ty, and, in either event, interest and 

a:,sts of any such action shall be added to the amount of such assessment. No owner 

may waive or otherwise escape liability for the assessment provided for herein by 

non-use of the =mmon area or abandonment of his lot. 

Section 9. Subordination of the Lien to Mortgages and Ad Valorem Ta:u~s. The 

lien of the assessments provided for herein on any lot shall be subordinate to the 

lien of the first mortgage, any lien for assessments of Ashley Place Homeowners 

Association, and ad valorem taxes on such lot. Sale or transfer of any lot shall not 

affect the assessment lien; however, the sale or transfer of any lot pursuant to 

mortgage fo'reclosure or any proceeding in lieu thereof, shall extinguish the lien of 

such assessments as to payments which became due prior to such sale or tr.:msfer. NJ 

sale or transfer shall relieve such lot from liability for any assessments thereafter. 

b0.=ming due or from the lien thereof. 

Section 10. Exempt Property. Any portion of the Property dedicc1r.,~cl to, .::ind 

accepted by, a local public authority and all properties owned by a charitable oc 

• ' 
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non-profit organization exempt from taxation by the L:iws of the StciV, or: No,:th 

Carolina shall be exempb from the. assessments created herein, except no land or 

improvements devoted to dwelling use shall be exemp_t. from said assessments. 

ARTICLE VII 

~~< •• EXTERIOR MAINTENANCE :-~, 

In addition t0aintenance of the limited common ar.e.:c·and any pdvat~ streets, 
·--·-"-- --~---- ·--•,----·-····-----·~-·-·-

driveways and parking areas, the Association shall provide exterior mainten,"!nce upon 

each lot which is subject to assessment hereunder, as follows: Stain and/or p.:iint 

the exterior of townhowesc;,~·repa4,is,~-replace and care for roofs, decks, gutters, 

downspouts\;~;.;:o;:~il~ing surf a:;,_ ~rees, shrubs, grass, walks, mailbo«s, 

fences in common areas installed by Declarant or the Association, exterior post 

lights excluding electricity therefor and other such exterior improvements. Such 

exterior maintenance shall not include glass surfaces, doors and door frames, 

exterior lighting or fixtures and outlets attached to the units or detached exterior 

structures. 

Any owner who fences or encloses any portion of his lot (which fence or enclosure 

shall require the prior approval of the Association) may plant trees, shrubs, 

flowers, and grass in the fenced or enclosed portion as he elects and shall maintain 

1::oth the interior and exterior sides of the fence as well as the enclosed portion at 

the owner's expense, provided such maintenance does not hinder the Association in 

performing its maintenance duties as. to the townhome, the remaining yard spaces, or 

the limited common area. No such maintenance by an owner shall reduce the assessment 

payable by him to the Association. If, in the opinion of the Association, any such 

owner fails to maintain his yard in a neat and orderly manner, the Association may 

revoke the owner's maintenance rights for a period not to exceed one year and the 

Association shall perform maintenance during the revocation period. The owner shall 

not plant any vegetation in front of his townhome except with the prior written 

approval of the Association. 

In the event that the need for maintenance or repair of a lot or the improvements 

thereon is caused through the willful or negligent acts of its owner or his family, 

tenants, contract purchasers, guests, or invitees, or is caused by fire, lightning, 
• i 

windstorm, hail, explosion, riot, riot attending a strike, civil commotion, aircraft, 

vehicles, or smoke, as the foregoing are defined and explained in North Carolina 

standard fire and extended coverage insurance policies, ti.e cost of such mainten.,mc~, 
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replacement, or repairs shall be added to and become a par-t of the asse::.s111ent to 

which such lot is subject. 

ARTICLE VIII 

PARTY Wl\LlS 

Section 1. General Rules of Law ~ ~ply. Each wall which is built as a p,11:t or: 

the original construction of the townhomes upon the pr-operty and placed on the 

dividing line between the lots shall constitute a party wall, and, to the extent not 

inconsistent with the provisions of this Article, the general rules of law regardir.g 

party walls and liability for property damage due to negligence or willful acts or 

omissions shall apply thereto. 

Section 2. Sharing of Repair and Maintenance. The cost of reasonable repJir and 

maintenance of a party wall shall be shared by the owners who make use of the wall in 

proportion to such use. 

Section 3. Destruction by Fire ~ Other Casualty. If a party wall is destroyed 

or damaged by fire or other casualty, any owner who has used the wall may restore it, 

and if the other owners thereafter make use of the wall, they shall contribute to the 

cost of restoration thereof in pr-oportion to such use, without prejudice, however, to 

the right of any such owner to call for a larger contribution from the others under 

any rule of law regarding liability for negligent or willful acts or omissions. 

Section 4. Weatherproofing. Notwithstanding any other provision of this 

Article, an owner who'by his negligent or willful act causes the party wall to be 

exposed to the elements shall bear the whole cost of furnishing the necessary pr-otec­

tion against such elements. 

Section ~ Right to Contribution~ With Land. The right of any own•~r to 

contribution from any other owner under this Article shall be appurtenant to the land 

and shall pass to such owner's successors in title. 

Section 6. Easement and Right of ~ntry for Repair, Maintenance~ and 

Reconstruction. Every owner shall have an easement and right of entry upon the lot 

of any other owner to the extent reasonably necessary to perform repair, maintenance, 

or reconstruction of a party wall. Such repair, maintenance, or reconstruction shall 

be done expeditiously, and, upon completion of the work, the owner shall restor-e the 

.:idjoining lot or- lots to as near the same condition as that which prev.:iilecl p::ior- to 

commencement of the work as is reasonably practicable. 

Section 7. Certification With Respect to Contribution. If any owner desires t.o 

11 



/'i,.,.,. 1···n 
BOOr: 1 u i l I .'.~t ~\.;~.::.J 

sell his lot, he may, in order to assure a prospective purc·naser that no adjoining 

owner has a ·right of contribution as provid~d i~ this Article request of the 

adjoining owner or owners a certification that no right of contribution exists, 

whereupon it shall be the duty of each adjoining owner to make such certification 

immediately upon request and without charge. If the adjoining owner claims the right 

of contribution, the certification shall contain a recital of the amount claimed and 

the basis therefor. 

Section 8. Arbitration. In the event of any dispute arising concerning a party 

wall, or under the provisions of this Article, such dispute shall be settled by 

arbitration as provided under the laws of the State of North Carolina as they now are 

or are hereafter amended. 

.. ARTICLE IX 

ARCHITECTURAL CONTROL 

No building, fence, wall, antenna, clothesline, oi other structure shall be 

commenced, ~rected, or maintained upon the Property, nor shall any exterior addition 

to or change or alteration therein be made until the plans and specifications showing 

the nature, kind, shape, height, materials, and location of the said improvements or 

alterations shall have been submitted to and approved in writing as to harmony of 

external design and location in relation to surrounding structures and toixx:iraphy by 

the Declarant or the Board of Directors of the Association or by its Architectural 

Committee. In the event that the Declarant, the board or the designated committee 

fail to approve or disapprove such design and location within thirty (30) days after 

said plans and specifications have been submitted to them, approval will not be 

required and this Article will be deemed to have been fully complied with; provided, 

that the plans and specifications required to be submitted shall not be deemed to 

have been received if they contain erroneous data or fail to present accurate infor­

mation upon which the Declarant, the Board or the committee can arrive at a decisior,. 

The said Declarant, the Board or its committee shall have the right, at their 

election, to enter upon any lot during construction, erection, or installation of 

improvements or alterations t9 inspect the work being undertaken in order to d•=tcr­

m ine that such work is being performed in conformity with the approved pLrns .and 

specifications and in a good and workmanlike manner, utilizing approved meth0<1s ancl 

good quality materials. 
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ARTICLE X 

USE RESTRICTIONS 

Section 1. Rules and Regulations. The Board.of Dii:ectors of the /\ssoci.:ition 

shall have the i=ower to formulate, publish, and enforce reasonable rules and regula­

tions concerning the use and enjoyment of the yard space of each lot ancl the limited 

common area. Such rules __ and regulations, along with all policy resolutions and 

policy actions taken by the Board of Directors, shall be recorded in a Book of 

Resolutions, which shall be maintained in a place convenient to the owners and 

available to them for inspection during normal business hours. 

Section 2. ~ of Property. Each building, the townhomes therein, and the 

limited common area and facilities shall be for the following uses and subject to the 

following restrictions, and, in addition, to those set forth in the Bylaws: 

(a) All buildings and the limited common area and facilities shall be used for 

residential and _relatF;;d common puri=oses. Each townhome may not be sul:x:livided and 

shaii be used as a single-family residen~~ ~hd for no other puri=ose except that the 

Decl~raht may ·use one or-more-·townhomes owned by it or leased from others for offices 

and/or model townhomes for sales puri=oses.· 

(b) N::>thing shall be kept and no activity shall be carried on in any building or 

townhome or on the limited common area and facilities which will increase the rate of 

insurance, applicable to residential use, for the property or the contents thereof. 

No owner shall do or k:eep anything, nor cause or allow anything to be done or kept, 

in his townhome or on the common area and facilities which will result in the cancel­

lation of insurance on any i=ortion of the property, or the contents thereof, or which 

will be in violation of any law, ordinance, or regulation. No waste shall be 

committed on any i=ortion of the common area and facilities. All garbage receptahles, 

containers and enclosures shall be located at the rear of the townhome. 

(c) N::> immoral, improper, offensive or unlawful use shall be made of the proper-
.. 

ty, or any part thereof, and all valid laws, ordinances, and regulations of all 

governmental agencies having jurisdiction thereof shall be observed. All laws, 

orders, rules, regulations, or requirements of any governmental agency having juris­

diction thereof, relating to any i=ortion of the property, shall be complied wit:h, by 

and at the sole expense of the owner or the Association, whichever shall ha 11e the 

obligation to maintain or repair such i=ortion of the property. 

(d) Nothing shall be done in or to any townhome or in, to, or upon any of the 
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common area and the facilities which will impair the structural integrity of ilny 

building, townhome, or portion of the common are.:i and facilities or which wn:ild 

impair or alter the exterior of any building or portion thei:-eoE, except in the m~mnei:­

provided in this Declaration. 

(e) No industry, business, tracie, occupation, or profession of any kincl, whether 

commercial or otherwise, shall be conc'lucted, maintained, or permittecl on ,my part of 

the property, except that the Declarant or its agents may use c:::.y unsold tn·.mho;ncs or 

lease up to two townhomes.for sales or display purposes. 

'c~E) No owner shall display, or cause or allow to be displayed, to public view 

any sign, placard, postei:-, billboard, or identifying name or number upon any town­

home, building or any poi:-tion of the limited common ai:-ea and lacilities, except as 

may be allowed by the Declarant or the Association pursuant to its bylaws; provided, 

however, that the Declarant and any mortgagee who may become the owner of any unit, 

or their respective agents, may place "For Sale" or "For Rent" signs on any unsold or 

unoccupied townhomes. 

{g) No person shall undertake, cquse, or allow any alteration or construction in 

or upon any portion of the limited common area and facilities except at the direction 

of with the express written consent of the Association. 

{h) 'Ihe limited common area and facilities shall be used only for the purposes 

for which they are intended and reasonably suited and which are incident to the use 

and occupancy of the ~ownhomes, subject to any rules or regulations that may b2 

adopted by the Association pursuant to the bylaws. 

Section 3. Quiet Enjoyment. No obnoxious or offensi~e activity shall be carried 

on upon the property, nor shall anything be done which may be or may beco;ne a 

nuisance or annoyance to repidents within the property. 

Section .4. Animals. No animals, livestock or poultry of any kind shall l::e k2pt 

or maintained on any lot or in any dwelling except that dogs, cats or other household 

pets may be kept or maintained; provided, that they are not kept or maintained for 

commercial purposes and provided further that they are kept in the townhome of the 

Owner. Further, no pens, runs or pets houses shall be allowed on any lot, on uny 

limited common area, or on the common area. 

Section 1. 

ARTICLE XI 

EASEMENTS 

Walks, Drives, Parking Areas, and Utilities. 
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including lots and limited common area, shall be subject to a perpetual non-e:<clu!,;ive 

easement or easements in favor of all Owners of lots for their USP. and the use of 

their immediate families, guests, invitees, tenants or lessees for all proper nnd 

normal purposes and for ingress and egress and regress and to such easements for 

driveways, walkways, parking areas, water lines, sanitary sewers, \storm drainage 
' . \ 

facilities, gas lines, telephone and electric power lines, television anten~n lines, 

and other public utilities as shall be established prior to subjecting the prnpe::ty 

to this Declaration by the Declarant or its predecessors in title and for the u::;e of 

the Owner, their fa'milies, guests and tenants; and the Heatherwood 'Ibwnhom," Associa­

tion shall have the.power and authority to grant and to establish in, over, upon, and 

across the common area conveyed to it such further easements as are requisite for the 
• & 

convenient use and enjoyment of the Property and Heatherwood 'Ibwnhome Sut<livision. 

Section 2. Encroachments. All lots and the limited common area shall be subj':!ct 

to easements for the encroachment of initial improvements constructed on adjacent 

lots by the Declarant to the extent that such initial improvements actually encroach, 

including, without limitation, such items as overhanging eaves, gutters, downspouts, 

exterior storage rooms, fences, and walls. If any encroachment shall occur subse­

quent to subjecting the Property to this Declaration as a result of settli~g or 

shifting of any building or as a result of any permissible ,:epair, construction, 

reconstruction, or alteration, there is hereby created and shall be a valid easemer.t 

for such encroachment and for the maintenance of the same. Every lot shall be 

subject to an easement for entry and encroachment by the Declarant for a pericd not 

to exceed eighteen (18) months following conveyance of a lot to an owner for the 

purpose of correcting any problems that may arise regarding grading and drainage. 

The Declarant, upon making entry for such purpose, shall restore the affected lot or 

lots to as near the original condition as practicable. 

Section ·3_ Structural Support. Every portion of a townhome which contribut2s to 

the structural support of the building shall be burdened with an easement of structu­

ral support for the benefit of all other townhomes within the building. 

Section 4. Emergencies. Every lot and townhome shall be subject to an easement 

for entry by the Association for the purpose of correcting, repairing, or alleviating 

any emergency condition which arises upon any lot or within any townhome ancl that 

endangers any building or portion of the limited common area and to do othP.r wor!< 

reasonably necessary or useful for the proper maintenance of Heatherwoo<l 'fownhomes. 
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.ARTICLE XII 

RIGHTS OF INSTITUTIONAL LENDERS 

Section 1. Amendments or Abandonment. 'The prior written approval of ec1ch insti­

tutional holder of a first deed of trust on units in the property will be required 

for the following: 

(a) The abandonment or termination of the townhome property except for 

abandonment or termination provided by law in the case of substantial destruction by 

fire or other casualty oi, in the case of a taking by condemnation or eminent domain; 

(b) Any material amendment to the Declaration or to the By Laws of the 

Association. 

Section 2. Professional Management. Professional manage.-.1ent of the Association 

is selected by Declarant for the period during which,Declarant maintains voting 

control of the Association. Following the transfer of voting control to the owners 

pursuant to Article V, professional management of the Association shall be continued 

by the owners. Self-management of the Association by the owners is allowed only with 

the-prior written consent of each institutional holder of a first deed of trust on 

any lot or properties within Heatherwood 'Ibwnhome Sutdivision. 

Section 3. Subdivision of ,Units. No unit may be partitioned or subdivided 

without the prior written approval of the first lien holder of the unit. 

Section 4. Inspection and Notice. Upon written request, any institutional 

holder of a first lien on a unit will be entitled to: 

(a) inspect the l:ooks and records of the Association, current copies of th,::­

declaration, bylaws and other rules concerning Heatherwood during normal business 

hours; 

(b) receive an annual financial statement of the Association within 90 days 

following the end of any fiscal year; and 

(c) written notice of all meetings of the Association and be permitted to 

designate a representative to attend all such meetings. 

(cl) written notice of a lapse, cancellation, or material modification of any 

insurance policy or fidelity t:ond maintained by the owner's association. 

(e) written notice of any propos~d action that requires the co,went of. a 

specified percentage of mortgage holders. 

(f) written notice o~ any sixty (60) day delinquency in the payment oE· 

assessments or charges owed by the owner oe' any unit on which it holds the rnortgil'J(~. 
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Section 5. Notice and ·tefault. 

(a) In the event of substantial damage to or destruction of any unit or ,my 

pal'.'t of the limited common area, the institutional holdet' of any fit'st mol'.'tg<1ge on a 

unit will be entitled to timely written notice of any such damage Ol'.' destrnction. 

(b) If any unit or portion thereof or the limited common area Ol'." any ,pol'.'tion 

thereof is made the subject matte!'.' of any condemnation O'l'.' eminent dom.:iin prnceeding 

or is otherwise sought to be acquired by a condemning authority, then th,~ institution 

holder of any first mortgage on a unit will be entitled to timely written notice of 

any such proceeding or pt'oposed acquisition. 

(c) The holder of a first mortgage on any unit shall be given prompt notice 

of any default by the unit mortgagor's obligations hereunder. not cul'.'ed wit;1in t:1irty 

(30) days of said default provided that the holder shall have given notice to the 

Association that it is a holder as to the lot of such mortgagor and shall have 

requested the notice of default as herein set forth. 

ARI'ICLE XIII 

GENERAL PROVISIONS 

Section l. Enforcement. The Association, or any ownel'.', shall have the right to 

enforce, by any proceeding at law or in equity, all restrictions, conditions, cove­

nants, reservations, liens, and charges now or ~ereafter imposed by the pl'.'ovisions of 

this Declaration. Failure by the Association or by any owner to enforce any covenant 

or restriction herein contained shall in no event be deemed a waive!'." of the right to 

do so thereaftel'.'. 
• l 

Section 2. Severability. Invalidation of any one of these covenants or restt'ic-

tions by judgment or court order shall in no wise affect any other provisions, which 

shall remain in full force and effect. 

Section J. Amendment. The covenants, conditions, and restrictions of this 

Declaration shall run with and bind the land for a term of twenty (20) years from 

the date this Declaration is recorded, after which time they shall be automatically 

extended for successive periods of ten (10) years. This Declaration may be amendeu 

during the first twenty (20). year period by an instrument signed by the owners of not 

less than ninety percent (90%) of the lots, and thereafter by an instrument signed by 

the owners of not less than seventy five percent (751;) of the lots; provi,fod, how­

ever, that the Boal'.'d of Directors may amend this Declaration, without the consent of 

owners, to correct any obvious error or inconsistency in drafting, typing, or repl'.'o-
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duction. All amendments shall be certified as an official act of the Association ancl 

shall forthwith be recorded in the Wake County Registry. All amendments shall 

become effective up:in recordation. 

Section 4. FHA/VA Approval. As long as there. is a Class B membershi[>, the 

following actions will requit-e the prior written approval of the Federal !lousing 

' 
Administration or the Veterans Administration. Annexation of additional properties, 

dedication of Common Area, and amendment of this Declaration of Covenants, Cor.aitions 

and Restrictions. 

Section 5. Lease of Townhouse. No townhome shall be leased for transient or ----------
hotel purp:ises, nor may any owner lease less than the entire unit, nor shall any such 

lease be for any period of less than thirty (30) days. ·;Any lease must be in writing 

and provide that the terms of the lease and the occupancy of the unit shall be 

subject in all respects to the provisions of the Declaration of.Covenants, Conditions 

and Restrictions and Bylaws of Heatherwood Townhomes. Any failure by any lessee to 

comply with the terms of such documents shall be a default under the lease. 

Section 6. Conflicts. In the ev~nt of any irreconcilable conflict between this 

Declaration and the Bylaws of the Associaticm, the provisions of this Declaration 

shall control. In the event of any irreconcilable conflict between this Declaration 

or the Bylaws of the Association and the Articles of Incorporation of the Associa-
.. 

tion, the provisions of the Articles of Incorp:>ration shall control. 

IN WI'INESS WHEREOF, the Declarant has caused this instrument to be executed in 

their respective names by authority duly given. 

1 8 

NICHOU,ON HCT-1ES, INC. , a 
North Carolina corporation (SEAL) 



NORTH CAROLINA - WAKE COUNTY 

I, Arlene F. Livengood , a Notary Public in and for sai-1 State nnd 
County, dahereby certity that __ Charles L. Hinton,~II ~------.----- personally 
appeared before me this day and acknowTeagecl 8-iat 1ie 1s (As&l-&l"--cm-t) Secretary of: 
NICHOLSON HOMES, INC., a ~rth Carolina coq:oration, and that by authority duly given 
and as the act of the corporation, the foregoing instrument was signed in its name by 
its President, James M. Nicholson, sealed with its corporate seal and attested by 
him self as its (n:=i~t~nt) Secretary. 

WITNESS my hand and notarial seal this the ~- clay of July _______ , 1907. 

My commission expires:· 

(A606a) 

1\:lLE!£ r ll'l:i!G00D • ·, 
~!OT,.\i1Y F'UE:UC 

V//i:i~ Ci.iU.'if/, M. C. 
l.q C.:..:.,.:i:::;.C:,;, f;•;,;:u 'J-)>.{;1 

' . 
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BEING all of Heathen.ood, 
a Townhome Development 
Shepherd's Vineyard Sul:xlivision 
As shown on map recor-ded in 
Book of Maps 1987, Page 1037, 
Wake County Registry. 

EXHIBIT A 



CCNSENT OF mRTGAGEE 

Peoples Bank and Trust Company, as the holder of promisssory notes secure(l by 

Deeds of Trust on the property described in Exhibit A hereof, s.:iid Deeds of 'rn1st 

being recorded in Book 3853, Page 56, Book 3958, Page 748, Book 3958, Pa:ie 7S4, c1nd 

Book 4067, Page 939, all of Wake County Registry, and Robert R. Levine as Trustee 

under the Deeds of Trust, join in the execution hereof for the puq::ose of subjecting 

the aforesaid Deeds of Trust to the terms and provisions of this Declaration of 

Covenants, Conditions and Restrictions for Heatherwood Townhomes. 

PEOPLES BANK AND TRUST CG1PANY 
(CORPORATE SEAL) 

By~_0 0 (L~\\[~--------
'-----J ~~ '='.iLiS...?- President 

W,R. i~ ________________ (SEAL) 
Trustee 

STATE OF NOR'I11 CAROLINA - COUNTY OF ~tO'lv 

~r.! r~d-), a Notar,¥ _Public in and for said state and county, do 
hereb~~Fy7:_fr~=----=.-,1z_;J rPc.c.a__j-t --~- personally appeared before me this day 
and acknowledged thai:ri"e-1s {Ass1stan)t Secretary of PEOPLES BANK AND TRUST COMPANY, 
and that by authority duly given and as the act of the corporation, the foregoing 
instrument was signed in its name by its (Vice) President, )j._-JYl l(Hl-iLl. !1,/)MT'J, 
sealed with its corporate seal, and attested by himself as its Assistant Secreta(y . 

.0 
WITNESS my hand and notarial seal this the Jg __ day of-~~---' 19~7'. . 

Mr\ I½._ ('""J))JV'-L£\'1 • • · • • 
--Q""""~t:~frfobITc-:---:--. 

My commission expires: M) Commiuion Expires hklfch 23, 191/2 "· • 
1 

• 

NORTH CAROLINA - WAKE COUNTY 

I, ( g~-- ~)_,\_,._b __ , Notary Public of said state and county, certify 
that ~F,,; ,,.,-t-·y>~-:Y.::ft.. /J.l..--µ_.-) , Trustee, personally appeared before me this day 
and a·c~i'i()Wle !gecl-'~~ecutionor the foregoing instrument. . 

,;.(I r-\ ) : 
Witness my hand and official stamp or seal this J::l:.. day of ~J,,l'_· ·1987. 

@ v .. u : . . 
7>A___i ✓---:----n, >-,__,Ll~l-1 ' · .. 

- ~!Not~Publlc-- · .. • ,--· :. i 
My commission expires: 

(13:A606a(i) 2ib; Commission 1:xP.iros Mardi 23, 1997. 

NORTH CAROLINA - WAKE COUNTY 

The lo,egoin,t cerlilic.Jtc _5;_ of Pfl,,,,.___ PaA,}.is,0 
c0..-e M"-'- '- -:; • 1. ; NA' crD.rd 

0 
--------------------- Not:u(y)(ies} Public is 

(Jrc) ccrt1f1cd lo be corr eel. This instrument and 1h1s ccrlllicatc .1,c duly rcgislerctf al the dale and lmu! 

.111d in lhc book .1nd pa~e shown on the first pa..:c hereof 

KENNETU C. WILKINS, Register of Oct!ds 


