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Prepared by and return to: ! ’
Charles L. Hinton, III i
Law Office of Charles L. Hinton, III
Post OFfice Box 550 ‘ ' %
Cary, North Carolina 27512 i ‘ .

NORIH CAROLINA DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS FOR HEATHERWOOD TOWNHOMES
, RECORDED IN BOOK OF MAPS 1987, PAGE 1037,

WAKE COUNTY - WAKE COUNTY REGISTRY

THIS DECLARATION, made on the date hereinafter set forth by Nicholson Homes,
Inc., a North Carolina corporation, the "Declarant";

WITNESSETH:
WHEREAS, the Declarant is the owner of certain property in the Town of Apex, Wake

County, North Carolina, which is more particularly described as:
SEE EXHIBIT A ATTACHED HERETO AND INCORPORATED HEREIN BY REFERENCE.

WHEREAS, the Declarant desires that the said property become a part of
Shepherd's Vineyard Subdivision and Heatherwood Townhomes; and

WHEREAS, Declarant will convey the said property, subject to certain protective
covenants, conditions, restrictions, liens and charges as hereinafter set forth;

NOW, THEREFORE, the Declarant hereby declares that all of the property described
above shall be held,. sold, and conveyed subject to the Declaratiop of Covenants of

Shepherd's Vineyard Subdivision recorded in Book\ 3821, Page 256, éf the Wake County

T

Registry, as the same now is or hereafter amended, and to the féllowing easements,
restrictions, covenants, and conditions, all of which are for the purpose of enhanc-
ing and protecting the value, desirability and attractiveness of the real property.
These easements, restrictions, covenants, and conditions shall run with the real
property and. shall be binding on all parties having or acquiring any right, title or
interest in the described property or any part thereof, and shall inure to the
benefit of each owner thereof.
ARTICLE I
DEFINITIONS
Section 1. "Association shall mean and refer to Heatherwood Townhome Assccia-
tion, a Noréh Carolina non-profit corporation, - its successors and assigns.
Section 2. "Board of Direct;ors" or "Board" means those persons elected or

appointed and acting collectively as the Directors of the Association.
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Section 3. "Building" shall mean and refer to a multi-unit structure containing
townhomes constructed or erected on the Property;

Section 4. "Bylaws" means the bylaws of the Association as they now or hereafter
exist. ' ‘ ' !

Section 5. "Common area" shall mean and refer to all real property within the
Heatherwood Subdivision owned by the Association, along with facilities and impere—
ments erected thereon, for thé common use and enjoyﬁent of all members of the
~ Association. |

Section 6. "Commdn expenses" shall mean and include:

(a) All sums lawfully assessed by the Association against its members;

(b) Expenses for maintenance of the townhomes as provided in this Declara-
tion; '

(c) Expenses of administration, maintenance, repair or replacement of the

limited common areas;

(d)  Expenses declared to be common expenses by the provisions of this

Declaration or the Bylaws;
(e) Hazard, liabilify or such other insurance premiums as the Declaration or
Bylaws may require the Association to purchase;
() Expenses agreed by the members to be common expenses of the Association.
Section 7. "Declarant" shall mean and rgfer to Nicholson Homes, Inc., and its
successors and assigns to whom the rights of Declarant are expressly transferred, or
if such successors or assigns should écquire more than one undeveloped lot or
undeveloped acreage for the purpose of development, or acquire title to the property
under a deed in lieu of foreclosure, judicial foreclosure, or foreclosure under power -
of sale contained in any deed of trust or one otherwise denominated a "Declarant"
hereby. ‘ .
Séction'8:xﬁLimited"COmmon area" shall mean and refer to all land within the
—_— = -
Property owned by the Association, a%ong with facilities and improvements erected or
constructed thereon, for the exclusive use and enjoyment of the members of the
Association as shown on the aforementioned recorded map and the maps of additional
properties hereafter annexed as hereinafter provided. Said limited common area shall
be maintained by the Association.
Section 9. "Lot" shall mean and refer to any plot of land, other than the common

area, shown on a recorded subdivision map of the Property and upon which a townhouse
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Section 10. "Member" shall mean and refer to every person who is a member of the
Association. i

Section 11. "Owner" shall mean and refer to the record owner, whether one or
more persons or entities, of a fee simple title to any lot wﬁich is a part of the
Property, including contract sellers, but excluding those who have such interests
merely as security for the performance of an obligation,

Section 12. "Person" shall mean and refer to any ind‘ividual, corporition,
partnership, association, trustee or other legal entity.

Section 13. "Property" shall mean and refer to that certain real property here-
inbefore described and such additions thereto as may hereafter be brought within the
jurisdiction of the Association by annexation.

Section 14. "Townhome" shall mean and refer to a dwelling or place of residence
constructed upon a lot within the property and constituting part of a building.

ARTICLE II

ANNEXATION OF ADDITIONAL PROPERTIES

Section 1. Additional properties and improvements, including limited common
area, may be annexed in the manner provided in this Article to the Property herein
described. BAdditional properties so annexed shall be merged with the Property herein
described and any other previously annexed property, and shall be subject to the
provisions of the Def:laration of Covenants, Conditions and Restrictions for
Shepherd's Vineyard Subdivision recorded in Book 3821, Page 256, of the Wake County
Registry, and to the provisions of this Declaration and to the Articles of Incorpora-
tion and Bylaws of the Association. .

Section 2. At any time prior to January 1, 1992, the Declarant, without the
consent of Class A members, may annex additional townhome property to the Property
herein described, if such additional townhome property is withiﬁ the boundaries shown
on the general plan of Heatherwood Townhomes and/or Shepherd's Vineyard Subdivision
as submitted to the Town of Apex, the Veterans Administration, the Federal Housing
Administration and other government agencies, providing that the total number of
townhomes shall not exceed two hundred (200) lots. All properties annexed shall ko
within reasonable prox;llr:ity of the Property herein described or to property
previously annexed or shall be within the properties as shown on the plan for
Heatherwood Townhome and/or Shepheérd's Vineya‘r:d‘_ development.

[
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Section 3. In addition to annexations as provided in Section 2 of this Article,
other contiguous townhome proper."ty may be annexed at arjy time with the express
consent of two-thirds (2/3) of each class of members.

' © ARIICLE TIT

PROPERTY RIGHTS

Section 1. Owners' Easements of Enjoyment. Every owner shall have a right and

easement of enjoyment in and to the limited common area which shall be appurtenant to
and shall pass with the title to every'asse.ssed lot, subjecE to each of the following
provisions: l

(a) The right of the Association to limit the number of guests of members.

(b) The right of the Association, in accordance with it.s Articles and Bylaws, to
borrow money for the purpose of improving the limited common area and facilities,
upon consent of at least two-thirds of the lot owners excluding Declarant.

(c) The right of the Association to suspend the voting rights (and right to use
of any recreational facilities located upon the limited common area) by a member, or
any person to whom he has delegated his voting right, for any period during which any
assessment against his lot remains unpaid; and for a periocd not to exceed sixty (60)
days for any infraction of its published rules and regulations.

(d) The right of owners to the exclusive use of parking spaces as provided in
this Article. S

(e) The right of 'the Association to formulate, publish, and enforce rules and
regulations as provided in Article X.

Section 2. Delegation of Use. Any owner may delegate, in accordance with the

Bylaws, his right of enjoyment to the common area and facilities to the members of
his family, his tenants, or contract purchasers, provided, every such delegee shall
reside on the Property.

Section 3. Title to Common Area. The Declarant hereby covenants for itself, its

successors and assigns, ltF\at it will convey fee simple title to the common areas
located in Phase I as shown upon the recorded map referred to in the premises of this
Declaration, to the Association, free and clear of all liens and encumbrances, at the
time or prior to the conveyance of the first lot in each respective Parcel, except
utility and drainage easements and easements to governmental authorities, upon condi-
tion that such area as shall be designated "limited common area" shall be for the

sole and exclusive use and benefit of members, so long as such area is maintained in
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conformity with the requirements of this Declaration, the Bylaws, and Articles of
Incorporation_ of the Association, at the sole expense of the owners. Similarly, the
Declarant will convey to the Associatiion, upon the .sam'e conditions and for the saine
uses, and purposes, common and/or limited common ai;eas which are parts of any

additional properties that are annexed by it in the future.

\/Section 4. Parking Rights. The owner or owners of each lot shall be entitled to

the use of not more than two (2) ';automobile parking spaces (the Association, in its
discretion, may designate one (1) épace for the use of ‘each member), and the parking
space shall be as near and convenient to said lot as reasonably possible, together
with the right of ingress and egress in and upon said parking spaces. No boats,
trailers, campers or recreational vehicles shall be parked within the limited common
area, greenways, lots, ox yights of way of any public or private street in or adja-
cent to the Property. Declarant or its agents shall have access to parking spaces
for purposés of sale or display of any townhome, including the sales model.

Section 5. Antennas and Cablevision. The Association may provide cablevision

or éentral television antennas and, the cost of these may be included in annual or
special assessments. The Association may regulate or prohibit the erection of anten-
nas on individual lots. No satellite disks shall be erected without prior approval
of and installation by the Association.
ARTICLE IV
MEMBERSHIP
Every person who is record owner of a fee or undivided fee interest in any lot
which is subject by covenants of record to assessment by the Association, including
contract sellers, but excluding persons who hold an interest merely as security for
the performance of any obligations, shall be a member of the Heatherwocd Townhome
Association. Ownership of such interest shall be the sole qualification for such
membership; no owner shall have more than one membership in each Association and
there shall be only one vote per lot in each Association. Membership shall be
appurtenant to and may not be separated from ownership of any lot which is subject to
assessment. The Board of Directors may make reasonable rules regarding prdof of

ownership.
ARTICLE V

VOTING RIGHTS

Section 1. Classes. The Association shall have the following two classes of

voting membership:
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(a) Eiggg_é. Class A membgrs shall be all owners, other than Declarant;
however, Declarant shall be a Class A member to the extent provided in (b)
herein;fter. Class A members shall be entitled to onme vote for each lot owned. When
more than one person holds an integest in any lot-the vote for such lot shall be
exercised as the owners thereof detgrmine, but in no event shall more than one vote
be cast with respect to any lot, and no fractional vote may be cast with respect to
any lot. .

(b) Class B. The Class B member shall be the Declarant, and it shall be

‘e
entitled to three (3) votes for each lot in which it holds a fee or undivided fee
interest, provided that the Class B membership shall cease and be converted to Class
A membership on the happening of either of the following events, whichever occurs

earlier:
(1) When the total votes qutstanding in Class A membership equal the total

votes outstanding in Class B membership; provided, however, that the Class B member-
ship shall be reinstated with all rights, privileges, and responsibilities if, after
conversion of the-Class B membership to Class A membership as herein provided,
additional lands are annexed to the Property by the Declarant in the manner provided
in Article III of this Declaration, or ’
(2) On January 1, 1992.
ARTICLE VI

COVENANT FOR ASSESSMENTS

Section 1. Creation of the Lien and Personal Obligation of Assessments. The

Declarant, for each lot owned within the Property hereby covenants, and every other
owner of any lot by acceptance of a deed therefor, whether or not it shall be so
expressed in any such deed or other conveyance, is deemed to covenant and agfee to
pay to the Association:
(a) Annual assessments or charges;
(b) Special assessments for capital improvements.
Such assessments shall be fixed, established, and collected from time to time as
hereinafter provided.
The annual and special assessments, together with such interest thereon and costs
of collection thereof, as hereinafter provided, shall be a charge on the land and
shall be a continuing lien upon the lot and improvements against which each such.

assessment is made. Each such assessment, together with such interest and costs -
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shall also be the personal obligation-of the person who was the owner of the lot at
‘the time the assessment fell due. The personal obligation of an owner for deliixuent
assessments éhall not pass to his successors in title unless expressly assumed by

them. All assessments shall be shared equally by the owners of each lot.

Section 2. Purpose of Assessments. The assessments levied by the Association

shall be used exclusively for promoting the recreation, health, safety, and welfare
of the residents and the Property; eqforcing these covenants and the rules of the
Association; improving and mainEaining the Property and the townhomes situated
thereon; and providing the services and facilities for purposes of and related to the
use and enjoyment of the limited common area and facilities, including but not
limited to the wasﬁe water cpllection, treatment and disposal fac%lities as required
by the North Carolina Departmént of Environmental Management.

Section 3. Amount of Assessment.

(a) Maximum Annual Assessment. To and including December 31, 1987, the

maximum annual assessment shall not be in excess of Five Hundred Fifty Two and No/100
Dollars ($552.00) per lot, the exact amount of which shall be determined from time to

time as provided in Subsection (d) of this Section 3.

(b} Increase by Association. From and after December 31, 1987, the maximum
annual aésessment effective for any year may be increased from and after January 1 of
the succeeding year by the Board of Directors, without a wote of the membership,.by a
percentage which may Qét exceed the percentage increase reflected in the U.S. City

Average, Consumer Price Index - United States and Selected Areas for Urban Wage

Earners and Clerical Workerg, All Items Most Recent Index and Percentage Changes from

Selected Dates (published by the U.S. Bureau of Labor Statistics, Washington, D.C.),
or such other Index as may succeed the Consumer Price Index, for the twelve-montn
period ending the immediately preceding July 1. However, in no event shall such
increase be greater than twelve percent (12%) in any one year.

{c) Increase Ex Members. From and after December 31, 1987, the maximum

annual assessment may be increased by a percentage greater than that established by
the Consumer Price Index formula by an affirmative vote of two-thirds (2/3) of each
class of members who are voting in person or by proxy, at a meeting duly called for
such purpose, written notice of which, setting forth the purpose of the mecting,
shall be sent to all members not less than thirty (30) days nor more than sixty (60)

days in advance of the meeting. The limitations herein set forth shall not apply to
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any increase in assessments undertaken as an incident to a merger or consolidation in
which the Association is authorized to participate under its Articles of Incorpora-

tion. P
(d) Criteria for Establishing Annual Assessiment. In establishing the annual

assessment for any assessment year, the Board of Directors shall consider all current
costs and expenses of the Association, any accrued debts, and reserves for future
needs, but it may not fix the annual assessment in an amount in excess of the sums
derived by application of the Consumer Price Index formula provided in Subsection (b)
without the consent of members required by Subsection (c) of this Section 3.

¥, (e) Iots Owned by Declarant. Notwithstanding anything in this Article VI to

the contrary, all lots owned by Declarant and held for sale shall be assessed at an

amount equal to 25% of the actual monthly assessments paid by owners.

Section 4. Special Assessments for Capital Improvements. In addition to the
annual assessments authorized above, the Association may levy, in any assessment
year, a special assessment applicable to that yeaf only for the.purpose of defraying,
in.whole or in part, the costs of construction or recon;truction, unexpected repair,
or replacement of a described capitai improvement upon the common area, including the
necessary fixtures and personal property relafed thereto, provided that any such
assessment shall have the assent of two-thirds (2/3) of the votes of each class of
members who are voting_%n person or by proxy at a meeting duly called for this
purpose, written notice of which, setting forth the purpose of the meeting, shall be
selt to all members Aot less than thirty (30) days nor more than sixty (60) days in
advance of the meeting.

Section 5. Uniform Rateof Assessment. Both annual and special assessments must

be fixed at a uniform rate for all lots, on a per lot basis, and may be collected on
a monthly basis.

Section 6. Quorum for any Action Authorized Under Sections 3, and 4. At the

first meeting called, as_provided in Sections 3 and 4 hereof, the presence at the
meeting of members or of proxies entitled to cast sixty percent (60%) of all the
votes of each class of membership shall constitute a quorum. If the required quorum
is not forthcoming at any meeting, another meeting may be c!lled subject to tha
notice requirement set forth in Sections 3 and 4, and the required quorum at any such
subsequent meeting shall be one-half (1/2) of the required quorum at the preceding
meeting. No such subsequent meeting shall be held more than sixty (60) days [ollowing

the preceding meeting.
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'Section L%ate 9£ Commencement gf_ Annual Assessments: Due Dates. T1he annual

assessments provided for herein shall be paid in equal monthly installments and the
payment of such shall commence as to 'each lot on the first day of the second month
following the issuance of a building permit on said lo&) The first annual assessment
shall be adjusted according to the number of months remaining in the calendar year.
The Board of Directors shall fix the amount of the annual assessment against- each lot
at least thirty (30) days in advance of each annual assessment period. Written
notice of the annual assessment shall be sent to every owner subject thereto. The
due dates shall be established by the Board of Directors. The Association, upon
demand at any time, shall furnish a certificate in w‘riting signed by an officer of
the Association setting forth whether the assessments on a specified lot have been
paid. A properly executed certificate of the Association as to the status of assess-
ments on a lot is binding upon the Association as of the date of its issuance.

Section 8. Effect of Nonpayment of Assessments: Remedies of the Association.

Any assessments or portion thereof which are not paid when due shall be delinquent.
If the assessment or portion ther‘eof is not paid within thirty (30) days after the
due date, the same shall bear interest from the date of delinquency at the rate of
eight (8%) percent per annum or the maximum lawful rate, whichever is less. The
Association may bring an action against the owner personally obligated to pay the
same, or foreclose the lien against the property, and, in either event, interest and
costs of any such action shall be added to the amount of such assessment. No owner
may waive or otherwise escape liability for the assessment provided for herein by
non-use of the common area or abandonment of his lot.

Section 9. Subordination of the Lien to Mortgages and Ad Valorem Tax2s. The

lien of the assessments provided for herein on any lot shall be subordinate to the
lien of the first mortgage, any lien for assessments of Ashley Place Homeowners
Association, and ad valorem taxes on such lot. Sale or transfer of any lot shall not
affect the assessment lien; however, the sale or transfer of any lot pursuant to
mortgage foreclosure or any proceeding in lieu thereof, shall extinguish the lien of
such assessments as to payments which became due prior to such sale or transfer. MNo
sale or transfer shall relieve such lot from liability for any assessments thereafter
baecoming due or from the lien thereof.

Section 10, Exempt Property. Any portion of the Property dedicataed to, and

accepted by, a local public authority and all properties owned by a charitable or
C b
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non-profit organization exempt from taxation by the laws of the Staks of North
Carolina shall be exempts from the assessments created herein, except no land or
improvements devoted to dwelling use shall be exempt. from said assessments.

| " ARTICLE VII

< DXISRIOR WADIRINKE :

In addition Ui;@aintenance of the limited common aread and any private streets,

driveways and parking areas, the Association shall provide exterior maintenance upon
each lot which is subject to assessment hereunder, as follows: Stain and/or paint .
the exterior of townhomesj—repair,.replace and care for roofs, decks, gutters,

downspouts,| exterior building surfaces, krees, shrubs, grass, walks, mailboxes,

B e+ s

fences in common areas installed by Declarant or the Assoclation, exterior post
lights excluding electricity therefor and other such exterior improvements. Such
exterior maintenance shall not include glass surfacés, doors and door frames,
exterior lighting or fixtures and outlets attached to the units or detached exterior
structures. '

Any owner who fences or enclosés any portion of his lot (which fence or enclosure
shall require the prior approval of the Association) may plant trees, shrubs,
flowers, and grass in the fenced or enclosed portion as he elects and shall maintain
both the interior and exterior sides of the fence as well as the enclosed portion at
the owner's expense, provided such maintenance does not hinder the A$sociation in
performing its maintenance duties as. to the townhome, the remaining yard spaces, or
the limited common area. No such maintenance by an owner shall reduce the assessment
payable by him to the Association. If, in the opinion of the Association, any such
owner fails to maintain his yard in a neat and orderly manner, the Association may
revoke the owner's maintenance rights for a period not to exceed one year and the
Associatién shall perform maintenance during the revocation period. The owner shall
not plant any vegetation in front of his townhome except with the prior written
approval of the Association.

In the event that the need for maintenance or repair of a lot or the improvements
thereon is caused through the willful or negligent acts of its owner or his family,
tenants, contract purchasers, gquests, or invitees, or is caused by fire, lightning,
windstorm, hail, exploé;on, riot, riot attending a strike, civil commotion, aircraft,
vehicles, or smﬁke, as the foregoing are defined and explained in North Carolina

standard fire and extended coverage insurance policies, ti.e cost of such maintenancn,

10
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replacement, or repairs shall be added to and become a part of the assessment to
which such lot is subject.
ARTICLE VIII
IPAR‘I’Y WALLS

Section 1. General Rules of Law to Apply. Each wall which is built as a part of

the original construction of the townhomes uUpon the property and placed on the
dividing line between the lots shall constitgte a party wall, and, to the extent not
inconsistent with the provisions of this Article, the general rules of law regardinrg
party walls and liability for property damage due to negligence or willful acts or
omissions shall apply thereto.

Section 2. Sharing of Repair and Maintenance. The cost of reasonable repair and

maintenance of a party wall shall be shared by the owners who make use of the wall in

proportion to such use.

Section 3. Destruction by Fire or Other Césualty. If a ?arty wall is destroyed
or damaged by fire or other casualty, any owner who has used the wall may restore it,
and if the other owners th?reafter ﬁake use of the wall, they shall contribute to the
cost of restoration thereof in proportion to such use, without prejudice, however, to
the right of any such owner to call for a larger contribution from the others under
any rule of law regarding liability for negligent or willful acts or omissions.

Section 4. Weatherproofing. Notwithstanding any other provision of this

Article, an owner who'by his negligent or willful act causes the party wall to be
exposed to the elements shall bear the whole cost of furnishing the necessary protec-
tion against such elements.

Section 5. Right to Contribution Runs With Land. The right of any ownar to

contribution from any other owner under this Article shall be appurtenant to the land

and shall pass to such owner's successors in title,

Section 6. Easement and Right of Entry for Repair, Maintenance, and
Reconstruction. EQery owner shall have an easement and right of entry upon the lot
of any other owner to the extent reasonably necessary to perform repair, maintenance,
or reconstruction of a party wall; Such repair, maintenance, or reconstruction shall
be done expeditiously, and, upon completion of the work, the owner shall restore the
adjoining lot or lots to as near the same condition as that which prevailed prior to

commencement of the work as is reasonably practicable.

Section 7. Certification With Respect to Contribution. If any owner desires to

11
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sell his lot, he may, in order to assure a prospective purcnaser that no adjoining

owner has a:right of contribution as provided iq this Article request of the
adjoining owner or owners a certification that né right of contribution exists,
whereupon it shall be the duty of each adjoining owner to make such certification
immediately upon request and without charge. If the adjoining owner claims the right
of contribution, the certification shall‘éontain a recital of the amount claimed and
the basis therefor. ‘

Section 8. Arbitration. 1In the event of any dispute arising concerning a party

wall, or under the pgovisions of this Article, such dispute shall be settled by
arbitration as provided under the laws of the State of North Carolina as they now are
or are hereafter ameﬁded. .

ARTICLE IX

ARCHITECTURAL CONTROL

No building, fence, wall,>antenna, clothesline, or other structure shall be
commenced, erected, or maintained upon the Property, nor shall any exterior addition
to or change or alteration therein be made until the plans and specifications showing
the nature, kind, shape, height, materials, and location of the said improvements or
alterations shall have been submitted to and approved in writing as to harmony of

’external design and location in relation to surrounding structures and topography by
the Declarant or the Board of Directors of the Association or by its Architectural
Committee. In the event that the Declarant, the board or the designated committee
fail to approve or disapprove such design and location within thirty (30) days after
said plans and specifications have been submitted to them, approval will not be
required and this Article will be deemed to have been fully complied with; provided,
that the plans and specifications required to be submitted shall not be deemed to
have been réceived if they contain erroneous data or fail to present accurate infor-
mation upon which the Declarant, the Board or the committee can arrive at a decision.

The said Declarant, the Board or its committee shall have the right, at their
election, to enter upon any lot during construction, erection, or installation of
improvements or alterations to inspect the work being undertaken in order to deter-
mine that such work is being performed in conformity with the approved plans and
specifications and in a good and workmanlike manner, utiiizing approved methcds and

good quality materials.

12
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Section 1. Rules and Regulations. The Board of Directors of the Association
shall have the power to formulate; publish, and enforce reasonable rules and regula-
tions concerning the use and enjoyment of the yérd space of each lot and the limited
common area. Such rules and regulations, élong with all policy resolutions and
policy actions taken by the Board of Directors, shall be recorded in a Book of
Resolutions, which shall be maintained in a place convenient to the owners and
available to them for inspection during normal business hours.

Section 2. Use of Property. Each building, the townhomes therein, and the
limited common area and facilities shall be for the following uses and subject to the
following restrictions, and, in addition, to those set forth in the Bylaws:

(a) All buildings and the limited common area aﬁd facilities shall be used for

residential and related common purposes. Each townhome fnay not be subdivided and

sha‘ﬁ be used as a single-family residencéfé“nd for no other purpose except that the

and/or model townhomes for sales purposes. -

(b) Nothing shall be kept and no activity shall be carried on in any building or
townhome or on the ~limit:ed common area and facilities which will increase the rate of
insurance, applicable to residential use, for the property or the contents thereof.
No owner shall do or keep anything, nor cause or allow anything to be done or kept,
in his townhome or on the common area and facilities which will result in the cancel-
lation of insurance on any portion of the property, or the contents thereof, or which
will be in violation of any law, ordinance, or regulation. No waste shall be
committed on any portion of the common area and facilities. All garbage receptables,
containers and enclosures shall be located at the rear of the townhome.

(c) No immoral, improper, offensive or unlawful use shall be made of the proper-
ty, or any part thereof‘,.and all valid laws, ordinances, and regulations o.E all
governmental agencies having jurisdiction thereof shall be observed. All laws,
orders, rules, regulations, or requirements of any governmental agency having juris-
diction thereof, relating to any portion of the property, shall be complied with, by
and at the sole expense of the owner or the Association, whichever shall have the
obligation to maintain or repair such portion of the property.

(d) Nothing shall be done in or to any townhome or in, to, or upon any of the

13
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common area and the facilities whvich will impair the structural integrity of any
building, towphome, or portion of the common area and facilities or which would
impair ovr alte-r: the exterior of any building or gﬁorti.o,n thereof, except in the manner
provided in this Declaration. |

() Mo industry, business, trade, occupation, or profession of any kind, whether
commercial or otherwise, shall be conducted, maintained, or permitted on any part of
the propertyl, except that the Declarant or its agents may use any unsold townhomes or
lease up to two townhomes for sales or display purposes.

‘%f) No owner shall display, or cause or allow to be displéyed, to public view
any sign, placard, poster, billboard, or identifying name or number upon any town-
home, building or any portion of the limited common area and facilities, except as
may‘ be allowed by the Declarant or the Association pursuant to its bylaws; provided,
however, that the Declarant and any mortgagee who may bécome the owner of any unit,
or their respective ‘agents, may place "For Sale" or "For Rent" signs on any unsold or
unoccupied townhomes. .

(-g) No person shall undertake, cause, or allow any alteration or construction in
or upon any portion of the limited common area' and facilities except at the direction
of with the express written consent of the Association.

(h) The limited common area and facilities shall be used only for the purposes
for which they are intended and reasonably suited and which are incident to the use
and occupancy of the townhomes, subject to any rules or regulétions that may be
adopted by the Association pursuant to the bylaws. ‘

Section 3. Quiet Enjoyment. No cobnoxious or offensive activity shall be carried

on upon the property, nor shall anything be done which may be or may become a
nuisance or annoyance to regidents within the property.

Section 4. Animals. No animals, livestock or poultry of any kind shall ke kapt

or maintained on any lot or in any dwelling except that dogs, cats or other household
pets may be kept or maintained; provided, that they are not kept or maintained for
commercial purposes and provided further that they are kept in the townhome of the
Owner. Further, no pens, runs or pets houses shall be allowed on any lot, on any
limited common area, or on the common area.

ARTICLE XI

EASEMENTS

Section 1. Walks, Drives, Parking Areas, and Utilities. All of the property,

14
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. including lots and limited common area, shall be subject to a perpetual non-exclusive

easement or easements in favor of all Owners of lots for their use and the use of
their immediate families, guests, invitees, tenants or lessees for all proper and
normal purposes and for ingress and egress and regfess and to such easements for

driveways, walkways, parking areas, water lines, sanitary sewers,&§torm drain
o . . .

Vfacilities,‘éas lines, telephone and electric power lines, televisionig%teéﬁarlines,
kénd other public utilities as shall be established prior to subjecting the property
to this Declaration by the Declarant or its predecessors in title and for the use of
the Owner, their fahilies, guests and tenants; and the Heatherwoéd Townhome Associa-—
tion shall have the power and authority to grant and to establish in, over, upon, and
across the common area conveyed to it such further easements as are requisite for the

Y
convenient use and enjoyment of the Property and Heatherwood Townhome Subdivision.

Section 2. Encroachments. All Jots and the limited common area shall be subjesct

to easements for the encroachment of initial improvemenﬁs constructed on adjacent
lots by the Declarant to the extent that such initial improvements actually encroach,
including, without limitation, such items as overhanging eaves, gutters, downspouts,
exterior storage rooms, fences, and‘walls. If any encroachment shall occur subse-
quent to subjecting the Property to this Declaration as a result of settling or
shifting of any building or as a result of any permissible vepair, construction,
reconstruction, or alteragion, there is hereby created and shall be a valid easement
for such encroachment and for the maintenance of the same. Every lot shall be
subject to an easement for entry and encroachment by the Declarant for a pericd not
to exceed eighteen (18) months following conveyance of a lot to an owner for the
purpose of correcting any problems that may arise regarding grading and drainage.
The Declarant, upon making entry for such purpose, shall restore the affected lot or
lots to as near the original condition as practicable.

Section 3. Structural Support. Every portion of a townhome which contributes to

the structural support of the building shall be burdened with an easement of structu-
ral support for the benefit of all other townhomes within the building.

Section 4. Emergencies. Every lot and townhome shall be subject to an easement

for entry by the Association for the purpose of correcting, repairing, or allsviating
any emergency condition which arises upon any lot or within any townhome and that
endangers any building or portion of the limited common area and to do other work
reasonably necessary or useful for the proper maintenance of Heatherwood Townhgines.

15
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ARTICLE XII

RIGHTS OF INSTITUTIONAL LENDERS

Section j: Amendments or Abandonment. The prior written approval of each insti-

tutional holder of a first deed of trust on units i; the property will be required
for the following: | -

(a) The abandonment or termination of the townhome property except for
abandonment or termination provided by law iﬁ the case of substantial destruction by
fire or other casualty or jin the case of a taking by condemnation or eminent domain;

(b} Any materiél amendment to the Declaration or to the By Laws of the

Association.

Section 2. Professional Management. Professional management of the Association
is selected by Declaraﬁt for the period during which|Declgrant maintains voting
control of the Association. Following the transfer of voting control to the owners
pursuant to Article V, professional management of the Association shall be continued
by the owners. Self-management of the Association by the owners is allowed only with
the prior written consent of each institutional holder of a first deed of trust on
any lot or properties within Heatherwood Townhome Subdivision.

Section 3. Subdivision of Units. No unit may be partitioned or subdivided

without the prior written approval of the first lien holder of the unit.

Section 4. Inspection and Notice. Upon written request, any institutional

holder of a first liep on a unit will be entitled to:

(a) 1inspect the books and records of the Association, current copies of the
declaration, bylaws and other rules concerning Heatherwood during normal business
hours;

{b) receive an annual financial statement of the Association within 90 days
following the end of any fiscal year; and

(c) written notice of all meetings of the Association and be permitted to
designate a representative to attend all such meetings.

(d) written notice of a lapse, cancellation, or material modification of any
insurance policy or fidelity bond maintained by the owner's association.

(e) written notice of any proposed action that requires the consent of a
specified.percentage of mortgagé\holders.

(f) written notice of; any sixty (60) day delinquency in the payment oF.

R

assessments or charges owed by the owner ofiany unit on which it holds the mortgage.
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Section 5. MNotice and Default. BOO:.4b R

(a) In the event of substantial damage to or destruction of any unit or any
part of the limited common area, the institutional holder of any first mortgage on a
unit will be entitled to timely written notice of any such damage or destruction.

(b) If any unit or portion thereof or the limited common area or any portion
thereof is made the subject matter of any condemnation or eminent domain proceehing
or is otherwise sought to be acquired by a condemning authority, then the institution
holder of any first mortgage on a ﬁnit will be entitled to timely written notice of
any such proceeding or proposed acquisition.

(c) The holder of a first mortgage on any unit shall be given prompt notice
of any default by the unit mortgagor's obligations hereunder not cured within thirty
(30) days of said default provided that the holder shall have given notice to the
Association that it is a holder as to the lot of such mortgagor and shall have
requested the notice of default as herein set forth.

ARTICLE XIIX

GENERAL PROVISIONS

Section 1. Enforcement. The Association, or any owner, shall have the right to

enforce, by any proceeding at law or in equity, all restrictions, conditions, cove-
nants, reservations, liens, and charges now or @ereafter imposed by the provisions of
this Declaration. Failure by the Association or by any owner to enforce any covenant
or restriction herein contained shall in no event be deemed a waiver of the right to
do so thereafter. s

Section 2. Severability. Invalidation of any one of these covenants or restric-

tions by judgment or court order shall in no wise affect any other provisions, which
shall remain in full force and effect.

Section 3. Amendment. The covenants, conditions, and restrictions of this

Declaration'shall run with and bind the land for a term of twenty (20) years from
the date this Declaration is recorded, after which time they shall be automatically
extended for successive periods of ten (10) years. This Declaratior may be amended
during the first twenty (20) year period by an instrument signed by the owners of not
less than ninety percent (90%) of the lots, and thereafter by an instrument signed by
the owners of not less than seventy five percent (75%) of the lots; provided, how-
ever, that the Board of Directors may amend this Declaration, without the consent of

owners, to correct any obvious error or inconsistency in drafting, typing, or repro-
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duction. All amendments shall be certified as an official act of the Association and

shall forthwith be recorded in the Wake County Registry. All amendments shall

become effective upon recordation. ‘

.

Section 4. FHA/VA Approval. As long as there:is a Class B membership, the

following actions will require the prior written approval of the Federal Housing
Administration or the Veterans Admini’stration. Annexation of additional properties,
dedication of Common Area, and amen@ment of this Declaration of Covenants, Conditions
and Restrictions.

Section 5. Lease of Townhouse. No townhome shall be leased for transient or

hotel purposes, nor may any owner lease less than the entire unit, nor shall any such
lease be for any period of less than thirt? (30) dayisr.ff}Any lease must be in writing
and provide that the terhs of the lease and* ;:he occupancy .of the unit shall be
subject in all respects to the provisions of the Declaration of. Covenants, Conditions

and Restrictions and Bylaws of Heatherwood Townhomes. Any faillure by any lessee to

comply with the terms of such documents shall be a default under the lease.

e
N

‘Section 6. Conflicts. In the event of -any irreconcilable conflict between this
Declaration and the Bylaws of the Association, the provisions of this Declaration
shall control. 1In the event of any irreconcilable conflict between this Declaration
or the Bylaws of the Association and the Articles of Incorporation of the Associa-
tion, the provisions of t};e‘ Articles of Incorporation shall control.

IN WITNESS WHEREOF, the Declarant has caused this instrument to be executed in
their respective names by authority duly given.

NICHOLSON HOMES, INC., a
North Carolina corporation (SEAL)

By: L.LYL‘}D./ \.l’}}i,_.’lﬁ:t::__ e e a
Presicdaent

oasdve
ary

7 4

- i w,

x#f /Secréz’

o ".:._r(_

'1'3



N IS | A
pooe 40171 wee 105
NORTH CAROLINA - WAKE COUNTY

I, Arlene F. Livengood ‘ , a Notary Public in and for said State and
County, do hereby certify that _~ Charles I. Hinton, III personally
appeared before me this day and acknowledged “that he is " (Assistant) Secretary of
NICHOLSON HOMES, INC., a Ngrth Carolina corporation, ‘and that by authority duly given
and as the act of the corporation, the foregoing instrument was signed in its name by
its President, James M. Nicholson, sealed with its corporate seal and attested by
him self as its (Assistant) Secretary.

WITNESS my hand and notarial seal this the 24th day of July , 1987.
- F U""!GGOD ' (A 5 Lﬂz f7:¢_:;27;_-f1311¢&<_g‘_";“_-:"_-’Q
Y FUELIC Notary public ¢

RS COUNTY, M. G
L . oMy Coanzii B 33097
My commission expires: )

RTINS

(A606a)
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EXHIBIT A

BEING all of Heatherwood,

a Townhome Development
Shepherd's Vineyard Subdivision
As shown on map recorded in
Book of Maps 1987, Page 1037,
Wake County Registry.
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CONSENT OF MORTGAGEE

Peoples Bank and Trust Company, as the holder of promisssory notes secured by
Deeds of Trust on the property described in Exhibit A hereof, said Decds of Trust
being recorded in Book 3853, Page 56, Book 3958, Paée 748, Book 3958, Paye 754, and
Book 4067, Page 939, all of Wake County Registry, and Robert R. Levine as Trustee
under the Deeds of Trust, join in the execution hereof for the purpose of subjecting
the aforesa;id Deeds of Trust to the terms and provisions of this Declaration of

Covenants, Conditions and Restrictions for Beatherwood Townhomes.

PEOPLES BANK AND TRUST COMPANY

(Ve

o President

(CORPORATE SEAL)

;/,/‘Zéé;'a/ W@b&k&

ecretary

a W?M ____(SEAL)

Trustee

@)JM?@)JUL{Q@ , a Notary Public in and for said state and county, do
hereby ~cer¥ify tha —“:"—"CCQ_H, personally appeared before me this day
and acknowledged that he is '(?\Esm‘t%‘n‘)t’:‘ééc—retary of PEOPLES BANK AND TRUST COMPANY,
and that by authority duly given and as the act of the corporation, the foregomg
instrument was signed in its name by its (Vice) President, \B *j"((_mfpﬂi}ln \pjds,
sealed with its corporate seal, and attested by himself as its Assistant Secreua:y

STATE OF NORTH CAROLINA -~ COUNTY OF %l_ji/%_bl-m\z

od .
WITNESS my hand and notarial seal this the ._ _day of \,\:0_34 - 1987 e
% Pﬁbl‘i‘c‘ ““"—_ o
My commission expires: My Commission Expires March 23, 1992 :

NORTH CAROLINA - WAKE COUNTY

7}% _‘1:."\1\__, __+ Notary Public of said state and county, certify
that \f)\j ? ﬁg-a (LA , Trustee, personally appeared before me this da/
and acknow ecuuo of the foregoing 1nstrument . S

Witness my hand and official stamp or seal this g day of Q;\‘ uy ' 1987

- Q[‘tfw\_m&\’LLth_;“i;;" .
) Notary Public :
My commission expires:

(B:A606a(1i) e Commission Expires March 23, 1952

NORTH CAROLINA — WAKE COUNYY
P ansisto
Ot D 4y M,aﬂmzrr/

The toregoing certilicate

Notar(y)ies) Public is
(3re} cerhified to be correct. This instrument and this certificate are duly registered af the date and time
and in the book and pape shown on the lirst page hereo!

KENNETH C. WILKINS, Register of Deeds

o P dnne Lodd

Axst./Deputy Register of Deeds




